AMENDED IN ASSEMBLY APRIL 6, 2010

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 2776

Introduced by Committee on Water, Parksand Wildlife (Huffman
(Chair), Arambula, Blumenfield, Caballero, Bonnie L owenthal,
Salas, and Yamada)

(Coauthors: Assembly Members Tom Berryhill, Fletcher, and Fuller)

March 1, 2010

relating-to-water-conservation—

Government Code, and to amend Sections 175, 1055.2, 1228.5, 1228.7,
1241, 1241.6, 1410, 1675, 1701.3, 1825, 13261, 13320, 13376, 13442,
13553, 13627, and 13627.4 of, to amend the headings of Article 1
(commencing with Section 13300) and Article 2 (commencing with
Section 13320) of Chapter 5 of Division 7 of, to amend and renumber
Section 13274 of, to add Section 13248 to, and to repeal Sections 1062
and 1241.5 of, the Water Code, relating to water.

LEGISLATIVE COUNSEL’S DIGEST

AB 2776, as amended, Committee on Water, Parks and Wildlife.

ton: — Water.

(1) Existing law establishes 9 California regional water quality
control boards. Each regional board consists of 9 members who are
appointed by the Governor and who serve 4-year terms.

This bill would extend the terms of 2 board members on each regional
board, as specified, to September 30, 2014.

(2) Existing law requires that, prior to the indoor use of recycled
water in a condominium project, the agency delivering the recycled
water to the condominium project file a report with the regional board
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and receive written approval of the report from the State Department
of Public Health.

This bill instead would require the agency to file the report with the
State Department of Public Health.

(3) This bill would update cross-references in, and delete obsolete
provisions of, the Water Code, and make various other technical or
clarifying changes.

v TAY, TAY N

Vote: majority. Appropriation: no. Fiscal committee: ne-yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 17516 of the Government Code is
2 amended to read:

3 17516. “Executive order” means—any an order, plan,
4 requirement, rule, or regulation issued by any of the following:
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(@) The Governor.

(b) Any-An officer or official serving at the pleasure of the
Governor.

(c) Any-An agency, department, board, or commission of state
government.

[13 77

SEC. 2. Section 175 of the Water Code is amended to read:

175. (a) There is in the-Reseurees California Environmental
Protection Agency the State Water Resources Control Board
consisting of five members appointed by the Governor. One of the
members appointed shall be an attorney admitted to practice law
in this state who is qualified in the fields of water supply and water
rights, one shall be a registered civil engineer under the laws of
this state who is qualified in the fields of water supply and water
rights, one shall be a registered professional engineer under the
laws of this state who is experienced in sanitary engineering and
who is qualified in the field of water quality, and one shall be
qualified in the field of water quality. One of the above-appointed
persons, in addition to having the specified qualifications, shall be
qualified in the field of water supply and water quality relating to
irrigated agriculture. One member shall not be required to have
specialized experience.

Each

(b) Each member shall represent the state at large and not any
particular portion thereof and shall serve full time. The board shall,
to the extent possible, be composed of members from different
regions of the state. The appointments so made by the Governor
shall be subject to confirmation by the Senate in accordance with
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Article 2 (commencing with Section 1770) of Chapter 4 of Division
4 of Title 1 of the Government Code.

SEC. 3. Section 1055.2 of the Water Code is amended to read:

1055.2. Ne-A person or entity shall not be subject to both civil
liability imposed under Section 1055 and civil liability imposed
by the superior court under-subeiviston-{eh-of Section 1052;-Seetion
1536; or-Seetien 1845 for the same act or failure to act.

SEC. 4. Section 1062 of the Water Code is repealed.
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SEC. 5. Section 1228.5 of the Water Code is amended to read:

1228.5. (a) Registration of a small domestic or livestock
stockpond use pursuant to this article shall be renewed prior to the
expiration of each five-year period following completed
registration.

(b) Renewal of registration shall be made upon a form prescribed
by the board and shall contain-suehk a report of water use made
pursuant to the registration as may be required by the board.

(c) The conditions established by the board pursuant to Section
1228.6-which that are in effect at the time of renewal of registration
shall supersede the conditions-whieh that were applicable to the
original completed registration.

(d) Failure to renew registration in substantial compliance with
the reporting requirements prescribed by the board within the time
period specified in subdivision (a), or to pay the renewal fee
specified in-subdivision{b)-ofSection-1228-8 Section 1525, shall
result by operation of law in the revocation of any right acquired
pursuant to this article.

SEC. 6. Section 1228.7 of the Water Code is amended to read:

1228.7. (a) Any-A registrant may change the point of diversion
or place of use by delivering to the board an amended registration
form in accordance with Section 1228.3, including payment of the
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registration fee specified in—subdivision—{a)-ofSeetion—1228-8
Section 1525, except that the purpose of the use-may shall not be

changed and the change-may shall not operate to the injury of any
legal user of the water involved.

(b) Any—A completed amended registration of water use
continues in effect the priority of right as of the date of the original
completed registration.

(c) All provisions of this article regarding appropriations made
pursuant thereto, including, but not limited to, provisions regarding
enforcement, are applicable to the appropriation as described in
the completed amended registration, except that the conditions
established by the board pursuant to Section 1228.6-which that
are in effect at the time of completion of the amended registration
shall supersede the conditions-whieh that were applicable to the
original completed registration.

SEC. 7. Section 1241 of the Water Code is amended to read:

1241. When the person entitled to the use of water fails to use
beneficially all or any part of the water claimed by him or her, for
which a right of use has vested, for the purpose for which it was
appropriated or adjudicated, for a period of five years,-sueh that
unused water may revert to the public and shall, if reverted, be
regarded as unappropriated public water.-Sueh That reversion shall
occur upon a finding by the board following notice to the permittee,
licensee, or person holding a livestock stockpond certificate or
small domestic or livestock stockpond use registration under this
part and a public hearing if requested by the permittee, licensee,
or certificate or registration holder.

SEC. 8. Section 1241.5 of the Water Code is repealed.
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SEC. 9. Section 1241.6 of the Water Code is amended to read:

1241.6. When water appropriated for irrigation purposes is not
used by reason of compliance with crop control or soil conservation
contracts with the United States, and in other cases of hardship as
the board may by rule prescribe, the-three-year five-year forfeiture
period applicable to water appropriated pursuant to the Water
Commission Act or this code, and the forfeiture period applicable
to water appropriated prior to December 19, 1914, shall be
extended by an additional period of not more than 10 years or the
duration of any crop control or soil conservation contracts with
the United States if less than 10 years.

SEC. 10. Section 1410 of the Water Code is amended to read:

1410. (a) There shall be cause for revocation of a permit if the
work is not commenced, prosecuted with due diligence, and
completed or the water applied to beneficial use as contemplated
in the permit and in accordance with this division and the rules
and regulations of the board.

(b) A permit may be revoked upon request of the permittee or
under either of the following procedures:
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(1) If, after a hearing on a petition for extension of time to
complete a project and apply water to beneficial use, the board
finds that cause exists to revoke the permit, the board may revoke
the permit.

(2) If, after an investigation other than a hearing on a petition
for extension of time, it appears that cause exists to revoke a permit,
the board shall give notice of proposed revocation in writing,
mailed in a sealed, prepaid postage and certified letter to the
permittee at his or her last known address. If the permittee fails to
request a hearing with the time provided under Section 1410.1,
the board shall revoke the permit and declare the water subject to
appropriation. After a hearing, when a hearing is requested by the
permittee pursuant to Section 1410.1, the board may, upon a
finding that cause exists, revoke the permit and declare the water
subject to appropriation.

SEC. 11. Section 1675 of the Water Code is amended to read:

1675. (a) If, at any time after a license is issued, the board
finds that the licensee has not put the water granted under the
license to a useful or beneficial purpose in conformity with this
division or that the licensee has ceased to put the water to-sueh
that useful or beneficial purpose, or that the licensee has failed to
observe any of the terms and conditions in the license, the board;

crorl . heti ot hearingwi heari
i i i -, may revoke
the license and declare the water to be subject to appropriation in
accordance with this part.-As

(b) The board may revoke the license upon request of the
licensee or after due notice to the licensee and after a hearing,
when a hearing is requested by the licensee pursuant to Section
1675.1.

(c) As used in this section “licensee” includes the heirs,
successors, or assigns of the licensee.

SEC. 12. Section 1701.3 of the Water Code is amended to read:

1701.3. (a) After a petition is filed, the board may request
additional information reasonably necessary to clarify, amplify,
correct, or otherwise supplement the information required to be
submitted under this-artiele chapter. The board shall provide a
reasonable period for submitting the information.

(b) The additional information may include, but need not be
limited to, any of the following:
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(1) Information needed to demonstrate that the change will not
injure any other legal user of water.

(2) Information needed to demonstrate that the change will
comply with any applicable requirements of the Fish and Game
Code or the federal Endangered Species Act of 1973 (16 U.S.C.
Sec. 1531 et seq.).

(3) Information needed to comply with Division 13
(commencing with Section 21000) of the Public Resources Code.

SEC. 13. Section 1825 of the Water Code is amended to read:

1825. It is the intent of the Legislature that the state should
take vigorous action to enforce the terms and conditions of permits,
licenses, certifications, and registrations to appropriate water, to
enforce state board orders and decisions, and to prevent the
unlawful diversion of water.

SEC. 14. Section 13248 is added to the Water Code, to read:

13248. (a) Atany time, the state board may, on its own motion,
review the regional board’s action or failure to act under this
article.

(b) The state board may find that the action of the regional
board, or the failure of the regional board to act, was appropriate
and proper. Upon finding that the action of the regional board,
or the failure of the regional board to act, was inappropriate or
improper, the state board may direct that appropriate action be
taken by the regional board, refer the matter to another state
agency having jurisdiction, take appropriate action itself, or take
any combination of those actions. In taking any action, the state
board is vested with all the powers of the regional boards under
this division.

SEC. 15. Section 13261 of the Water Code is amended to read:

13261. (a) Anypersenfating-A person who fails to furnish a
report or pay a fee under Section 13260 when so requested by a
regional board is guilty of a misdemeanor and may be liable civilly
in accordance with subdivision (b).

(b) (1) Civil liability may be administratively imposed by a
regional board or the state board in accordance with Article 2.5
(commencing with Section 13323) of Chapter 5 for a violation of
subdivision (a) in an amount-that-may-ret-execeed not exceeding
one thousand dollars ($1,000) for each day in which the violation
occurs.FFerpurpeses-efthissectiononly the-state-beard-shat-have
the-same-authority-and-shal-foHew-the-same-procedures-as—set
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- Civil liability-may shall not be imposed
by the regional board pursuant to this section if the state board has
imposed liability against the same person for the same violation.

(2) Civil liability may be imposed by the superior court in
accordance with Article 5 (commencing with Section 13350) and
Article 6 (commencing with Section 13360) of Chapter 5 for a
violation of subdivision (a) in an amount-that-may-netexeeed not
exceeding five thousand dollars ($5,000) for each day the violation
occurs.

(c) Any—persen—discharging—or—prepesing—A person who
discharges or proposes to discharge hazardous waste, as defined
in Section 25117 of the Health and Safety Code, who knowingly
furnishes a false report under Section 13260, or who either willfully
fails to furnish a report or willfully withholds material information
under Section 13260 despite actual knowledge of that requirement,
may be liable in accordance with subdivision (d) and is guilty of
a misdemeanor.

This subdivision does not apply to any waste discharge that is
subject to Chapter 5.5 (commencing with Section 13370).

(d) (1) Civil liability may be administratively imposed by a
regional board in accordance with Article 2.5 (commencing with
Section 13323) of Chapter 5 for a violation of subdivision (c) in
an amount-that-may-netexeeed not exceeding five thousand dollars
($5,000) for each day the violation occurs.

(2) Civil liability may be imposed by the superior court in
accordance with Article 5 (commencing with Section 13350) and
Article 6 (commencing with Section 13360) of Chapter 5 for a
violation of subdivision (c) in an amount-that-may-netexceed not
exceeding twenty-five thousand dollars ($25,000).

SEC. 16. Section 13274 of the Water Code, as added by Section
13 of Chapter 814 of the Statutes of 1997, is amended and
renumbered to read:

132744

13275. (a) Notwithstanding any other-previston-of law,any a
public water system regulated by the State Department of-Health
Serviees Public Health shall have the same legal rights and
remedies against a responsible party, when the water supply used
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by that public water system is contaminated, as those of a private
land owner whose groundwater has been contaminated.

(b) For purposes of this section, “responsible party” has the
same meaning as defined in Section 25323.5 of the Health and
Safety Code.

SEC. 17. The heading of Article 1 (commencing with Section
13300) of Chapter 5 of Division 7 of the Water Code is amended
to read:

Article 1. Administrative Enforcement and Remedies-by

Regional-Boards

SEC. 18. The heading of Article 2 (commencing with Section
13320) of Chapter 5 of Division 7 of the Water Code is amended
to read:

Article 2. Administrative-Enfoereementand-Remedies Review
by the State Board

SEC. 19. Section 13320 of the Water Code is amended to read:

13320. (a) Within 30 days of any action or failure to act by a
regional board under subdivision (c) of Section 13225, Article 4
(commencing with Section 13260) of Chapter 4, Chapter 5
(commencing with Section 13300), Chapter 5.5 (commencing with
Section 13370), Chapter 5.9 (commencing with Section 13399.25),
or Chapter 7 (commencing with Section 13500),-aRy an aggrieved
person may petition the state board to review that action or failure
to act. In case of a failure to act, the 30-day period shall commence
upon the refusal of the regional board to act, or 60 days after
request has been made to the regional board to act. The state board
may, on its own motion, at any time, review the regional board’s

action or failure to act-and-alse-any-fature-te-actunder-Article3
f X ” ) Yo Cl

(b) The evidence before the state board shall consist of the
record before the regional board, and any other relevant evidence
which, in the judgment of the state board, should be considered to
effectuate and implement the policies of this division.

(c) The state board may find that the action of the regional board,
or the failure of the regional board to act, was appropriate and
proper. Upon finding that the action of the regional board, or the
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failure of the regional board to act, was inappropriate or improper,
the state board may direct that the appropriate action be taken by
the regional board, refer the matter to-any—other another state
agency having jurisdiction, take the appropriate action itself, or
take any combination of those actions. In taking any-steh action,
the state board is vested with all the powers of the regional boards
under this division.

(d) If a waste discharge in one region affects the waters in
another region and there is any disagreement between the regional
boards involved as to the requirements—whieh that should be
established, either regional board may submit the disagreement to
the state board—which that shall determine the applicable
requirements.

(e) Ifapetition for state board review of a regional board action
on waste discharge requirements includes a request for a stay of
the waste discharge requirements, the state board shall act on the
requested stay portion of the petition within 60 days of accepting
the petition. The board may order any stay to be in effect from the
effective date of the waste discharge requirements.

SEC. 20. Section 13376 of the Water Code is amended to read:

13376. Any—persen—discharging—A person who discharges
pollutants or—prepesirg proposes to discharge pollutants to the
navigable waters of the United States within the jurisdiction of
this state or-any—persen—discharging a person who discharges
dredged or fill material or-prepesing proposes to discharge dredged
or fill material into the navigable waters of the United States within
the jurisdiction of this state shall file a report of the discharge in
compliance with the procedures set forth in Section 13260;exeept
that-no—report—reed. Unless required by the state board or a
regional board, a report need not be filed under this section for
discharges that are not subject to the permit application
requirements of the Federal Water Pollution Control Act, as
amended.—Anry—person—propesing A person who proposes to
discharge pollutants or dredged or fill material or-prepesing to
operate a publicly owned treatment works or other treatment works
treating domestic sewage shall file a report at least 180 days in
advance of the date on which it is desired to commence the
discharge of pollutants or dredged or fill material or the operation
of the treatment works.-Any A person who owns or operates a
publicly owned treatment works or other treatment works treating
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domestic sewage, which treatment works commenced operation
before January 1, 1988, and does not discharge to navigable waters
of the United States, shall file a report within 45 days of a written
request by a regional board or the state board, or within 45 days
after the state has an approved permit program for the use and
disposal of sewage sludge, whichever occurs earlier. The discharge
of pollutants or dredged or fill material or the operation of a
publicly owned treatment works or other treatment works treating
domestic sewage by any person except as authorized by waste
discharge requirements or dredged or fill material permits is

prohibited-exeeptthatno-waste-discharge-requirements-orpermit
isreguired-underthischapter+fro. This prohibition does not apply

to discharges or operations for which a state or federal permit is
not required under the Federal Water Pollution Control Act, as
amended.

SEC. 21. Section 13442 of the Water Code is amended to read:

13442. Upon application by a public agency with authority to
clean up a waste or abate the effects thereof, the state board may
order moneys to be paid from the account to the agency to assist
it in cleaning up the waste or abating its effects on waters of the
state. The agency shall not become liable to the state board for
repayment of-sueh those moneys, but this shall not be-ary a defense
to an action brought pursuant to subdivision-fs} (c) of Section
13304 for the recovery of moneys paid-hereunder under this
section.

SEC. 22. Section 13553 of the Water Code is amended to read:

13553. (a) The Legislature hereby finds and declares that the
use of potable domestic water for toilet and urinal flushing in
structures is a waste or an unreasonable use of water within the
meaning of Section 2 of Article X of the California Constitution
if recycled water, for these uses, is available to the user and meets
the requirements set forth in Section 13550, as determined by the
state board after notice and a hearing.

(b) The state board may require a public agency or person
subject to this section to furnish any information that may be
relevant to making the determination required in subdivision (a).

(c) For—the purposes of this section and Section 13554,
“structure” or “structures” means commercial, retail, and office
buildings, theaters, auditoriums, condominium projects, schools,
hotels, apartments, barracks, dormitories, jails, prisons, and
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reformatories, and other structures as determined by the State
Department of Public Health.

(d) Recycled water may be used in condominium projects, as
defined in Section 1351 of the Civil Code, subject to all of the
following conditions:

(1) Prior to the indoor use of recycled water in any condominium
project, the agency delivering the recycled water to the
condominium project shall file a report with—the—appropriate

i i , and receive written approval
of the report from, the State Department of Public Health. The
report shall be consistent with the provisions of Title 22 of the
California Code of Regulations generally applicable to
dual-plumbed structures and shall include all the following:

(A) That potable water service to each condominium project
will be provided with a backflow protection device approved by
the State Department of Public Health to protect the agency’s
public water system, as defined in Section 116275 of the Health
and Safety Code. The backflow protection device approved by the
State Department of Public Health shall be inspected and tested
annually by a person certified in the inspection of backflow
prevention devices.

(B) That any plumbing modifications in the condominium unit
or any physical alteration of the structure will be done in
compliance with state and local plumbing codes.

(C) That each condominium project will be tested by the
recycled water agency or the responsible local agency at least once
every four years to ensure that there are no indications of a possible
cross connection between the condominium’s potable and
nonpotable systems.

(D) That recycled water lines will be color coded consistent
with current statutes and regulations.

(2) The recycled water agency or the responsible local agency
shall maintain records of all tests and annual inspections conducted.

(3) The condominium’s declaration, as defined in Section 1351
of the Civil Code, shall provide that the laws and regulations
governing recycled water apply, shall permit no exceptions to those
laws and regulations, shall incorporate the report described in
paragraph (1), and shall contain the following statement:

“NOTICE OF USE OF RECYCLED WATER
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This property is approved by the State Department of Public
Health for the use of recycled water for toilet and urinal
flushing. This water is not potable, is not suitable for indoor
purposes other than toilet and urinal flushing purposes, and
requires dual plumbing. Alterations and modifications to the
plumbing system require a permit and are prohibited without
first consulting with the appropriate local building code
enforcement agency and your property management company
or homeowners’ association to ensure that the recycled water
is not mixed with the drinking water.”

(e) The State Department of Public Health may adopt regulations
as necessary to assist in the implementation of this section.

(f) This section shall only apply to condominium projects that
are created, within the meaning of Section 1352 of the Civil Code,
on or after January 1, 2008.

(9) Nothing in this section or Section 13554 applies to a pilot
program adopted pursuant to Section 13553.1.

SEC. 23. Section 13627 of the Water Code is amended to read:

13627. (a) Supervisors and operators of those wastewater
treatment plants described in paragraph (1)—ard or (2) of
subdivision (b) of Section 13625 shall possess a certificate of
appropriate grade. Subject to the approval of regulations by the
state board, supervisors and operators of those wastewater treatment
plants described in paragraph (3) of subdivision (b) of Section
13625 shall possess certificates of the appropriate grade. All
certificates shall be issued in accordance with, and to the extent
recommended by the advisory committee and required by,
regulations adopted by the state board. The state board shall
develop and specify in its regulations the training necessary to
qualify a supervisor or operator for certification for each type and
class of plant. The state board may accept experience in lieu of
qualification training. For supervisors and operators of water
recycling treatment plants, the state board may approve use of a
water treatment plant operator of appropriate grade certified by
the State Department of-Health-Serviees Public Health pursuant
to Article 3 (commencing with Section 106875) of Chapter 4 of
Part 1 of Division 104 of the Health and Safety Code in lieu of a
wastewater treatment plant operator certified by the state board,
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provided that the state board may refuse to approve use of an
operator certified by the department or may suspend or revoke its
approval of the use of an operator certified by the department if
the operator commits any of the prohibited acts described in Article
7 (commencing with Section 3710) of Chapter 26 of Division 3 of
Title 23 of the California Code of Regulations.

(b) The regional water quality control board, with jurisdiction
for issuing and ensuring compliance with applicable water
reclamation or waste discharge requirements, shall notify the
department in writing if, pursuant to an inspection conducted under
Section 13267, the regional board makes a determination that there
s are reasonable grounds for not issuing, or for suspending or
revoking, the certificate of a certified water treatment plant operator
who is operating or supervising the operation of a water recycling
treatment plant. The department shall make its determination
regarding the issuance, suspension, or revocation of a certificate
in accordance with Section 106876 of the Health and Safety Code.

(c) For purposes of this section, “water recycling treatment
plant” means a treatment plant that receives and further treats
secondary or tertiary effluent, or both, from a wastewater treatment
plant.

(d) A person employed as a wastewater treatment plant
supervisor or operator on the effective date of regulations adopted
pursuant to this chapter shall be issued an appropriate certificate
if the person meets the training, education, and experience
requirements prescribed by regulations.

(e) The state board may refuse to grant, suspend, or revoke any
certificate issued by the state board to operate a wastewater
treatment plant, or may place on probation, or reprimand, the
certificate holder upon any reasonable ground, including, but not
limited to, all of the following reasons:

(1) Submitting false or misleading information on an application
for a certificate.

(2) The employment of fraud or deception in the course of
operating the wastewater treatment plant.

(3) A certificate holder’s failure to use reasonable care or
judgment in the operation of the plant.

(4) A certificate holder’s inability to perform operating duties

properly.
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(5) Willfully or negligently violating, or causing, or allowing
the violation of, waste discharge requirements or permits issued
pursuant to the Federal Water Pollution Control Act (33 U.S.C.
Sec. 1251 et seq.).

(f) The state board shall conduct all proceedings for the refusal
to grant a certificate, and suspension or revocation of a certificate,
pursuant to subdivision-{€} (e), in accordance with the rules adopted
pursuant to Section 185.

SEC. 24. Section 13627.4 of the Water Code is amended to
read:

13627.4. (a) The state board may administratively impose the
civil liability described in Section 13627.1, 13627.2, or 13627.3

may-be-administratively-tmposed in accordance with Article 2.5
(commencing with Section 13323) of Chapter 5-exeept-that-the

exeeutive-director-shat-ssue-the-complaint-with-review-by-the
state-board.

(b) A remedy under this chapter is in addition to, and does not
supersede or limit, any other remedy, civil or criminal, except that
ne liability is not recoverable against an operator under subdivision
(c) of Section 13627.1 for a violation for which liability is
recovered against the operator under Section 13350 or 13385.

SEC. 25. Pursuant to Section 13201 of the Water Code, the
Governor appoints, and the Legislature confirms, members to the
California regional water quality control boards. These members
serve staggered four-year terms in conformance with Section 13202
of the Water Code and the legislation establishing the various
positions on the California regional water quality control boards.
As a result of the enactment of Chapter 1299 of the Statutes of
1959, two of the positions on each California regional water
quality control board have an expiration date of September 17,
2014. The other positions on each California regional water quality
control board have a September 30 expiration date in the various
years in which they expire. For consistency and efficiency, the
Legislature hereby extends to September 30, 2014, the terms of
the two positions on each California regional water quality control
board that would otherwise expire on September 17, 2014.
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